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PARENT AND CHILD RIGHTS IN SPECIAL EDUCATION
PROCEDURAL SAFEGUARDS NOTICE

120 South Federal Place, Room 206, Santa Fe, New Mexico 87501

About Special Education

e Special Education is instruction and services designed to meet the needs of
children who have one or more disabilities as defined by federal law.

e There are thirteen categories of disabilities: autism, deafness, deaf-blindness,
hearing impairment, intellectual disability, multiple disability, orthopedic
impairment, other health impairment, serious emotional disturbance, specific
learning disability that includes Dyslexia, speech language impairment, traumatic
brain injury, and visual impairment, including blindness. See Individuals with
Disabilities Education Act (IDEA), Part B regulations at 34 CFR Sec. 300.8.

e In New Mexico:
o Developmental delay is considered a disability under special education for
children ages three (3) to nine (9).
o According to Subsection B(18) of 6.31.27 New Mexico Administrative Code
(NMAC), Special Education in New Mexico may include speech-language
pathology services.

e |t is important to note that not all children who have a disability or who are
struggling, both academically and/or functionally qualify for special education
services.

e To be eligible for special education services, the child must meet two
requirements:
o First, the child must have an evaluation that finds the child has a disability
as defined by the IDEA or New Mexico State Rules;
o Second, the disability must affect the child's ability to learn and progress in
the same educational program or setting provided for all children.

e The purpose of special education services is to help a child with a qualifying
disability to learn the information and skills that all children are learning.
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Procedural Safeguards

e Procedural Safeguards are procedures designed to protect legal rights for the child
and parent. You as a parent or guardian play a vital role in your child’s education.

e The federal law called the IDEA, ensures that all children with qualifying disabilities
have the opportunity to receive publicly funded special education services.

e The law also requires districts to inform and include parents in the educational
decisions made regarding their child’s education.

e Under the IDEA, the child’s and the parents’ rights are spelled out and protected.

e One of the requirements of the IDEA is to provide the parent with Procedural
Safeguards in print or at the election of the parent via e-mail.

e Procedural Safeguards, listed in this document, inform the parent of the
requirements set by federal regulations and state rules that apply to everyone
responsible for the education and welfare of a child such as school districts and
other public education agencies, teachers, related service providers, and the
family. All listed Procedural Safeguards share the common goal of providing the
child with his or her right to a Free Appropriate Public Education (FAPE).

Note: The term "district" includes any public education agency responsible for providing
special education services and related services, including a Charter School. The term
"special education services" includes related services such as speech language
pathology services, occupational therapy, physical therapy, counseling, etc.

Decision Makers Under the IDEA

With a rare exception for adolescents and young adults who are incarcerated, the IDEA
requires that every child who is below the legal age of adulthood (age 18 in New Mexico)
must have an adult available to make educational decisions and protect the child’s legal
rights. Usually that person is a natural or adoptive parent. If no parent is available, the
adult decision-maker may be any of the following:

¢ A person acting in the place of a parent, such as a grandparent;

¢ A step-parent, or other relative that lives with the child,;

¢ A legal guardian (but not the state, if the child is in state custody);

¢ A foster parent who is willing to make educational decisions required of
parents under the IDEA,

¢ If none of the above are available, a surrogate parent appointed by the
district to make educational decisions and protect the child’s educational
rights.

All of the above are included in the IDEA’s broad definition of a “parent.”

In New Mexico, children become legal adults at age 18. Under the IDEA, they are then
entitled to make their own educational decisions and protect their own rights unless the
courts have declared them incompetent and appointed guardians for them. Unless this is
completed before the child’s 18" birthday, the child will automatically have all rights and
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responsibilities of adulthood when he or she reaches the age of 18, which includes
making educational decisions. The district will inform the parent of the laws and options
regarding transfer of rights beginning at each annual Individual Education Program (IEP)
review for a child who is 14 or older.

Note: In the rest of this document, the terms "parent” or "you" includes any of the above
kinds of decision-makers for a student who is 18 or older and has not graduated from
high school.

An Overview of the Special Education Process

In the United States, all school districts are responsible for providing a FAPE to every
child. Districts provide a general education curriculum designed to meet the needs of
most children and prepare them to function as independent adults and participate in their
community. Districts must provide special education services to children with disabilities,
who need these services in order to learn and reach these same goals. It is the goal of
IDEA to provide services to children in the Least Restrictive Environment (LRE),
alongside children without disabilities.

Decisions about a child’s program and/or placement are not simple. Districts must follow
a process outlined in the IDEA. It takes a team of people, which includes the parents or
guardians, using their combined knowledge and expertise to make decisions that are in
the best interest of the child. The child is also included whenever appropriate. The district
must invite the child to participate in_these decisions if he or she is 14 years of age or
older and the purpose of the meeting is to discuss post-secondary goals, and the
transition services needed to reach those goals.

The Special Education Process

To understand your role and rights in the decisions made for your child, it may be helpful
to first look at how the special education process works. Please refer back to this page
later as needed when reading about your rights.

Step One:
TIER | AND TIER Il INTERVENTIONS: The district or the parent(s) refers the child
for consideration of a possible need for special education services. Districts
must provide screening and interventions through a Student Assistance
Team (SAT) child study process before referring a child for a full special
education evaluation, unless a child has an obvious disability or a serious
and urgent problem.

Step Two:

INITIAL EVALUATION: The child is evaluated. This will involve formal testing,
observations, or even outside specialists. Parents must give written
informed consent before an initial evaluation or a reevaluation can begin. A
special education initial evaluation must be conducted within 60 days of the
parent(s) giving written consent for evaluation. The district may use data
collected from a SAT/Three Tier Intervention process for the IEP team to
consider.
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Step Three:

DETERMINE IF ELIGIBLE: Based on all the information gathered, a group of
gualified professionals and the parent determine whether the child is eligible
for special education services. A child may be found to be eligible for
services because he or she has a defined disability that directly affects
learning and functional performance. The child may be ineligible for
services because the disability does not directly affect learning, or there is
no evidence that a disability exists.

Step Four:
IEP DEVELOPMENT: If the child is found eligible, a team meets to develop an

Individualized Education Program (IEP). The IEP is the master plan for the
child’s special education services, such as speech therapy or physical
therapy, that the child needs to benefit from instruction. The district must
invite the parent(s) to the meeting, and provide opportunities for parent(s) to
participate as members of the IEP team.

Step Five:
IEP IMPLEMENTATION: Parental consent is required before beginning any
initial special education services. Once the plan is developed, the district
implements the IEP as written.

Step Six:
IEP ReVIEW/REVISION: The IEP team, which includes the parent(s), must
formally review the child's IEP at least once a year. The IEP team may
review the IEP more often if necessary, as requested by the district, or if
requested by the parent(s).

Step Seven:
REEVALUATION: The district must reevaluate a child receiving services at
least every three years unless the parent and the district agree that a
specific reevaluation is not needed.

Step Eight:
DETERMINE IF ELIGIBLE: The IEP team must reexamine and determine if the
child continues to be eligible for services after a reevaluation, as stated in
steps two and three.

Step Nine:
Exit from Services or Continue Services: If the child is eligible, the IEP
team begins again at step four. If the child is not eligible, he or she exits the
program. Your child must receive an evaluation before it is determined that
he/she is no longer a child with a disability.

Rights of Parent and Child in the Special Education Process

1. Prior Written Notice (PWN) of Proposed Action

The district must provide the parent(s) the PWN in a manner that is
understandable and in the parent's native language or other mode of
communication, unless it is clearly not feasible to do so.
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PWN is a written notice that the IDEA requires the district to give to the
parent(s). This notice must be provided either in hard copy format or at the
election of the parent electronically before the district takes or refuses to
take any action regarding:

e Identifying your child as a child with a disability; or

e evaluating your child to determine eligibility for special
education services; or

e initiating and/or changing the special education services
provided for your child, including IEP development or
changes.

The district is required to inform the parent(s) a reasonable time
before the district can formally evaluate or reevaluate your child,
beyond the requirements for all students, before the district identifies
or refuses to identify your child as needing special education
services, and before the district can change your child’s existing IEP.

The PWN must include:

e a description of the action the district proposes or refuses to
take;

e adescription of the reasons for its decision;

e adescription of other options that have been considered by
the IEP team and the reasons why those options were
rejected ;

e description of each evaluation procedure, assessment, record,
or report your school district used in deciding to propose or
refuse the action;

e a description of other factors that are relevant to the district’s
proposal or refusal,

e adescription of the information the team used to arrive at its
conclusion;

e a notice of Procedural Safeguards or information about how to
obtain a copy; and

e sources for parents to contact to receive help in understanding
their IDEA rights.

2. Actions Requiring Parent’s Consent

Whether you are a parent, guardian, or an adult student, it is important that you know and
understand the information given to you regarding what the district plans to do or not to
do, so that you can participate fully in making decisions.

a. Consent to Conduct an Evaluation: The district must obtain your informed
consent in writing before the district can evaluate or reevaluate your child for
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special education, and before it can provide your child with initial special
education services.

In the case the parent did not respond to all reasonable efforts the district took
to obtain consent to the initial provision of special education and related
services, the district will not be considered to be in violation of the requirement
to make FAPE available to your child.

Reasonable efforts include: 1) records of telephone calls and results of those
phone calls; 2) Copies of mailed and received correspondence; and 3) Records
of home visits or to your places of employment and results of those visits.

b. Consent to Access Public Insurance/Medicaid School Based Services:
Consent is also required when the district will be asking you to use your public
insurance (Medicaid) to cover the cost of the special education or related
services for your child. The district must provide written notification to you
before accessing your public benefits for the first time, thereafter, written
notification must be provided to you on an annual basis. You need only give
your written consent to the district one time to allow access to use of your
public benefits. Your refusal to allow access to your public insurance does not
relieve the district of its responsibility to ensure that all services required by
your child’s IEP are provided at no cost to you.

c. Consent to Access Private Insurance: Consent is also required when the
district will be asking you to use your private insurance or other benefits to
cover the cost of the special education or related services for your child. Your
refusal to allow access to your insurance does not relieve the district of its
responsibility to ensure that all services required by your child’'s IEP are
provided at no cost to you.

d. Consent to Invite an Outside Agency Representative to IEP: Consent is also
required before a district invites an outside agency, such as the Division of
Vocational Rehabilitation, for the purpose of transition planning for children age
14 or above.

By signing your name on the consent form, you are stating that you understand, give
permission, and agree with the action for which consent is required. It is important to let
the district know if you do not understand or have questions.

Keep in mind that you and the district may have a difference of opinion. If you decide that
you do not agree and do not give your consent for the proposed actions as stated, you
can request a new IEP meeting, a facilitated IEP meeting at district expense, mediation at
State expense, or an impartial due process hearing to resolve the difference of opinion.

At any time subsequent to the initial provision of special education and related services,
you may revoke your consent for the continued provision of both special education and
related services. If you as the parent(s) wish to revoke (cancel) your consent for your
child to receive special education and/or related services, the revocation must be in
writing. Withdrawal of consent does not undo (negate) any action that occurred before the
withdrawal. It is important to consider the new role and responsibilities the district will
have as a result of revoking your parental consent. Once a parent has revoked his/her
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consent for all such special education services, the district is not required to convene an
IEP meeting, nor is it required to amend educational records regarding any reference to
receiving special education services.

The district may not use the procedural safeguards (i.e., mediation, state level complaint,
resolution meeting, or an impartial due process hearing) to obtain an agreement or a
ruling that special education and related services be provided to your child if: 1) you as
the parent(s) did not respond to an initial request to provide written consent; or 2) you as
the parent(s) refused or later revoked the written consent. It is important to note that the
district will not be considered to be in violation of any state rules or federal regulations for
not providing any further special education and/or related services. The child will then be
considered a general education child and therefore, the district is not required to develop
an IEP or conduct an IEP meeting. If you choose to revoke your consent in writing at any
point after your child was provided special education and related services, the district
cannot continue to provide such services.

3. Student Records

The IEP team may use your child’s school records as one source of information when
determining your child's eligibility for special education services. You the parent(s), or
someone who has your permission, can inspect and review all of your child’s records kept
by the district unless it is advised you do not have authority under applicable State laws
due to guardianship, separation or divorce.

You can review your child’s records 1) before any meeting involving your child’s IEP; or 2)
before a due process hearing. You can request to review the records at other times, but
the district has up to 45 days to honor your request. You can also request a copy of the
records, but the district may charge you a reasonable fee unless the fee would prevent
you from acquiring a copy. Note that there may be certain instances in which the district
will not allow viewing of full records. This may occur if there are names or information
about individuals other than your child in the record, or if authorities direct the district to
exclude certain people from viewing the records.

You or your authorized representatives are entitled to have the district explain anything in
your child’s records that you do not understand. If, after reviewing the records, you feel
there is incorrect information or something that violates the privacy rights of your child,
you can ask the district to amend the records. If the district refuses to amend the records,
you may file a request with the district for a formal hearing to challenge the contents of
the records under the procedures under the Family Educational Rights and Privacy Act
(FERPA). You can also ask to have records destroyed once they are no longer needed
for educational purposes.

The district is responsible for keeping children’s records confidential. Parents may review
their child's records kept by certain district personnel. Districts must transfer educational
records when your child moves to a new district. The district also must keep a record of
parties who have obtained legal access to records (except access by parents and
authorized employees of your school district) including name(s) of the party, the types of
records the date and the purpose of the access.
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4. Educational Evaluation

It is unfair for one person or a group of individuals to decide who is and who is not eligible
for special education services, based solely on their “feelings” or “impressions” of a child.
Though some subjective data is useful, such as direct observations by parents or trained
observers, there must also be an evaluation that uses objective, measurable information
concerning the child’s levels of performance, strengths, and weaknesses. An evaluation
can offer information about a child, such as a score on a vocabulary test or a rating on a
physical exam. An observation or opinion can add insight into the “how’s and why’s” of a
child’s performance. During an evaluation these are examined together, which helps paint
a picture of the whole child including strengths, skills, abilities, and this helps the IEP
team to better address the child's needs. This information is gathered by assessments or
tests performed by an education diagnostician. By combining and analyzing the various
types of information collected and drawing conclusions based on all of the information
gathered, both fact and opinion, the result is a more comprehensive picture of the child’s
abilities and skills.

If the district or you suspect that your child has a disability, and of possibly needing
special education services, the district will need more information in order to be able to
make that determination. If your child is already receiving special education services, and
a review is due or requested, the district will want to do a reevaluation. In either case, this
may involve any number of different types of assessments and/or observations,
depending upon the information the district needs to gather about your child. The district
will give the parent(s) a Prior Written Notice (PWN) of the district's intent to evaluate or
reevaluate the child and identify the assessment tools the district will use. The district will
ask for your consent to conduct the evaluation, and you will receive a copy of the results.

5. Evaluation “Safequards”

The evaluation process is important because the conclusions drawn from the evaluation
are likely to determine not only if your child has a disability, but also if he or she qualifies
for special education services. The facts listed below are safeguards built into the
evaluation process:

e The district will inform the parent(s) ahead of time about what tests and other
assessments they will use for the evaluation.

e The parent(s) must give informed written consent before any action is taken.

e The district will complete the initial evaluation within 60 days of your giving written
consent for the evaluation to begin.

e The district will not discriminate against your child due to race, culture, language,
or because of a disability. The evaluator will present tests and procedures in the
child's language and/or mode of communication that will most likely yield accurate
information about what your child knows and can do academically,
developmentally, and functionally.

e When the evaluation is complete, the district will schedule a meeting with the
parent(s) to discuss the results and conclusions drawn from the tests.
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e If you disagree with the evaluation results for your child, you have the right to
request an Independent Educational Evaluation (IEE) at the school district's
expense. An IEE is an evaluation performed by a person who does not work for
the school district, but who is a qualified evaluator. The district may ask your
reason for objecting to the district’s evaluation but you are not required to provide
an explanation. Your request should not cause unreasonable delay in the provision
of an IEE at the district’'s expense or the filing of a due process hearing to defend
the district's evaluation. If you request an IEE, the district is required to provide you
with the information regarding where you can obtain an IEE and what criteria the
district will use to decide whether to accept the results and pay for the evaluation.
The criteria the districts use to decide if an evaluator is qualified should be the
same criteria the district uses to select district evaluators and districts may not
impose conditions or timelines beyond those used to select their own evaluators.
However, if the district feels that its evaluation is appropriate, it can request a due
process hearing. The hearing officer decides if the district’s evaluation was correct
and complete. If the hearing officer decides in the district’s favor, you can still get
an IEE at your own expense. Any of the results from all evaluations are considered
in planning your child’s program. The |IEE can be used as evidence in a due
process hearing.

The Individualized Education Program (IEP)

If it is determined that your child meets the criteria for special education services (see
page three), the next step is to develop an IEP for your child. An IEP is a written
statement of the educational program designed for a child to meet his or her needs. Every
child who receives special education services must have an IEP. The IEP has two
general purposes: 1) to set reasonable annual learning and/or functional goals for your
child; and 2) to state the accommodations, services, and classroom setting the district will
provide to help achieve the annual goals.

An |IEP will state:
e your child's present levels of academic achievement and functional performance;
e annual goals and how progress will be measured;
e what special education and related services will be provided, including how often
and by whom,;
e to what extent the child will participate with other children in the general education
curriculum;
¢ what modifications and/or accommodations, if any, will be used for instruction and
assessment and;
e transition services (pre-planning for high school and beyond) if your child is age 14
or above, the IEP must include:
o an appropriate measurable post-secondary goals, updated annually,
based on an age appropriate transition assessment;
o transition services;
o courses of study; and
o annual IEP goals related to the child’s transition service needs.
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